not hazardous, but apparently chose not to believe his candid
admissions that the conditions the day before were not
hazardous and that he felt "comfortable" and safe working
in the stope. More suprisingly, petitioner relies on the
scaling work done by Mr. Swem and Mr. Bridge the day after
the incident in question to support a theory that the
existence of this material prior to its being scaled down
establishes that the area was hazardous the day before.  I
find petitioner's position in support of its case to be
contradictory.

Petitioner also relies on Inspector Drake's after-the-fact
evaluation of the stope to support its assertion that the
stope was hazardous when Mr. Swem initially reported there
to begin his work.  After careful review and consideration
of Mr. Drake's testimony, I conclude that it is contradictory
and equivocal and does not support petitioner's arguments
that it has proven its case by a preponderance of the evidence.
My reasons in support of this conclusion follow below.

Inspector Drake's direct testimony that he considered
the stope area in question to be hazardous because prior
scaling and pinning in the area led him to believe that
there had been a preexisting "problem," is contradictory.
On cross-examination, he denied that the previous pinning
influenced his decision that the area was hazardous.

In view of Inspector Drake's recognition of the fact
that a miner is free to make his own determination as to
whether or not his work area is hazardous, I find it
rather strange that he would accept Mr. Swem's determination
on the^day following the accident that the stope was at
that time not hazardous and safe, yet reject or ignore that
very same determination made by Mr. Swem the day before
when he was working in the same stope.  Inspector Drake
conceded that Mr. Swem told him that he did not believe the
stope was hazardous when he went to work on Monday morning,
yet Inspector Drake concluded that at the time of the accident
the area was hazardous.  He did so after he and fellow Inspector Paro
discussed the matter further during a close-out conference
held after the inspection party left the stope area at the
conclusion of the accident inspection. /Since Inspector Paro
is no longer employed by MSHA and did not testify in this
case, any observation's that he may have made at the time he
signed and issued the citation are not available.

. x take note of Inspector Drake's candid admissions that
during his discussions with Inspector Paro prior to the
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r that the area was then safe and not hazardous.
